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NOTE
SINGLE-SEX PUBLIC EDUCATION: SEPARATE BUT
EQUAL IS NOT EQUAL AT THE YOUNG WOMEN'S
LEADERSHIP SCHOOL IN NEW YORK CITY

INTRODUCTION

On September 4, 1996, the Young Women's Leadership School
("YWLS") opened its doors to fifty seventh-grade girls in East Harlem,
New York City.' Creators ofYWLS contend that "studies show that many
girls, especially in early adolescence, are prone to play second fiddle to
boys in the classroom, particularly in math and science."2 Prospective
students, lending credence to these studies, believe that by attending the
school, they will "finally get a chance to do something with their lives
instead of just having to be with guys."3
Despite the reasons why YWLS opened its doors, the girls in
attendance began the school year "sipping tea and nibbling croissants;" '4
touring the school's freshly painted pink and aqua hallways; and admiring
the dining hall which is adorned with fresh flowers.' In contrast, many of
New York City's other public schools subject their students to

' Jacques Steinberg, All-Girls School Opens to Muffins and Media, N.Y. Tnvms,
Sept. 5, 1996, at B6 [hereinafter Steinberg, Muffins andMedia].
2 Twisted Thinking at the NYCLU, DALY NEws, Sept. 6, 1996, at 42 [hereinafter
Twisted Thinking].
See id. at 42 (quoting statements made by new student, Amy Lopez).
"See Steinberg, Muffins and Media, supra note 1, at B6 (describing the opening
festivities of the Young Women's Leadership School ("YWLS") as including a breakfast
with the school's founders, picture taking sessions, and a stroll through Central Park).
See Liz Willen, Girls' School Gets Lesson in Controversy - Some Call it
Discrimination,NEWSDAY, Nov. 6, 1996, at A68 [hereinafter Willen, Controversy] (explaining
that at YWLS, fresh flowers adorn the dining hall, and the walls are painted fresh pink and
aqua). The layout of YWLS includes brand new laboratories and libraries which contain new
equipment, but most importantly the school is "clean, safe, and uncrowded." Id.
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"overcrowded classrooms and cafeterias, metal detectors and a fear of
violence."6
Serious constitutional questions surrounded the opening of YWLS
including equal protection and sex discrimination issues. The opening of
the school must be viewed in light of United States v. Virginia,7 the
landmark decision in which the Supreme Court ruled that the Virginia
Military Institute ("VMI") must admit girls to its all-male corps of cadets
because public school admissions policies cannot discriminate based on
sex without an exceedingly persuasive justification.' Officials of YWLS
state that there is no plan to admit boys to the school for at least one year.9
Does YWLS violate the Supreme Court's ruling? Does YWLS violate the
Equal Protection Clause of the Fourteenth Amendment?"
This note will discuss the constitutional ramifications of opening
YWLS, a school that uses public funds for the benefit of one sex, while
simultaneously discriminating against the other. Part I of this note will
discuss both the academic and social objectives of YWLS. Part II will
discuss the history of discrimination in the U.S. educational system;
primarily, the creating and abolishing of segregated schooling. Part III will
detail the modem constitutional test for permitting single-sex public
education by analyzing the Supreme Court's United States v. Virginia"
decision, as well as the Fourth Circuit's Faulkner v. Jones2 decision
dealing with The Citadel military academy. Part IV will examine the

6Id.

' 116 S. Ct. 2264 (1996).
8 See generally id. (holding that Virginia Military Institute's ("VMI") all-male
admissions policy violated the Equal Protection Clause of the Fourteenth Amendment).
' Liz Willen, No Schoolin/Rights Group Seeks to Block All-Girls Programfrom
Opening,NEWSDAY (QUEENS EDIT.), Aug. 23, 1996, at A4 [hereinafter Willen, No Schoolin].
The main reason YWLS is waiting one year to admit boys, if at all, is because no boys have
inquired about attending, but the "school 'will reserve judgment on that issue after the first
year."' Id. (quoting Harvey Newman, director of the School Choice Program in District 4).
'0 U.S. CONST. amend. XIV, § 1. The Fourteenth Amendment states: "No State
shall make or enforce any law which shall ... deny to any person within its jurisdiction the
equal protection of the laws." Id.
S116 S. Ct. 2264.
1 51 F.3d 440 (4th Cir. 1995).
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existence of YWLS in the context of the United States Constitution's
Equal Protection Clause and compare YWLS to VMI and The Citadel.
This note will conclude that YWLS violates the U.S. Constitution's
guarantee of equal13protection because it fails the test provided by United
States v. Virginia.

I. THE YOUNG WOMEN'S LEADERSHIP SCHOOL

On August 21, 1996, the Board of Education'of the City of-New
York passed a resolution opening YWLS, an all-girls school with a
curriculum emphasizing math, science, and leadership skills for girls. 4
The school opened surrounded by intense controversy. 5 Civil rights
advocates are the strongest critics' 6 and the Board of Education is the
strongest supporter. 7 Schools Chancellor Rudy Crew stated that the
school opened "in response to the educational needs of young people."'"

13See infra notes 134-54
14 Establishment of the

and accompanying text.
District Four Young Women's Leadership School in
Collaboration with the Board of Education, Bd. Educ. Mtg. Aug. 21, 1996, Cal. No. 46
[hereinafter Establishment of YWLS]. YWLS is for girls in grades seven to twelve and
"focus[es] on math, science, and leadership skills. The school design recognizes that single-sex
education can promote higher academic achievement and self-esteem for adolescent girls." Id.
1
See Jacques Steinberg, CentralBoardBacks All-Girls School, N.Y. TIMEs, Aug.
22, 1996, at B3 [hereinafter Steinberg, CentralBoard].
16 See id. Civil Rights advocates argue that the school violates both federal and
city anti-discrimination laws because it excludes boys from attending. Id.
'7 See id. (noting that School Board Chancellor Rudy Crew believes that because
of the educational benefit to young women, the school should go forward). See also Carrie
Corcoran, Single-sex Education After VMI: Equal Protection and East Harlem's Young
Women's LeadershipSchool, 45 U. PA. L. REv. 987 (1997) (noting that females attending a
single-sex school, such as YWLS, benefit by more frequently pursuing nontraditional
courses of study, by having a better self-image, including greater confidence in their own
abilities, by performing at a higher level, especially in non-traditional courses, and by having
more modem notions of sex roles)..
" Statement Of Schools Chancellor Rudolph F Crew On the Young Women's
Leadership School, PREss RELEASE, (Bd. Of Educ. of N.Y.) (Aug. 21, 1996) [hereinafter
Chancellor,PREss RELEASE].
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Supporters argue that the school's foundation is the theory that "girls have
unique social and instructional needs. In an isolated environment [away
from boys], they would be less distracted [and have] higher
achievement."' 9 In contrast, civil rights advocates argue that YWLS
violates various federal and state anti-discrimination laws2" including the

Fourteenth Amendment,2 Title IX of the 1972 Education amendments,22
and the 1964 Civil Rights Act.23

A. Academic Objectives of YWLS
YWLS relies on the conclusion that girls do not perform as well
as boys in the areas of math and science while in school. 24 Encouraging
the school's position is a 1992 report by the American Association of
University Women25 ("AAUW") "decrying the treatment of girls in
coeducational schools." 26 AAUW notes that girls and boys enter

secondary school at roughly the same ability level except in the area of
"fine motor control" where girls are at a higher level.27 However, by the
"9Tamara Henry, A New Pushfor Girls-Only PublicSchools N.Y. Experiment in
USA TODAY, Sept. 18, 1996, at ID.
Leadership,
20
See id.
21 U.S. CONST. amend. XIV, § 1. The Fourteenth Amendment forbids states from
denying anyone "equal protection of the laws." Id.
22 20 U.S.C.A. § 1681 (West 1990). Title IX prohibits discrimination on the basis
of sex in any public education program. Id.
2342 U.S.C.A. § 2000a (West 1994). See also 42 U.S.C.A. § 2000a(d) (West
1994). The 1964 Civil Rights Act prohibits discrimination or segregation in any public
establishment and such discrimination constitutes State action if it "is carried on under color
of any law, statute, ordinance, or regulation; . . . or is required by action of the State or
political subdivision thereof." Id.
24 See Steinberg, Central Board, supra note 15, at B3 (noting that YWLS was
"founded on the premise that girls perform better in mathematics and science if boys are not
in the classroom").
25
AMERICAN AssocIATION OF UNIVERSITY WOMEN, How SCHOOLS SHORTCHANGE
Gins - THE AAUW REPORT (1992) [hereinaftler AAUW REPORT].
26Henry, supra note 19, at ID.
27
AAUW REPORT, supra note 25, at 3.
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high school level, "girls have fallen behind their male classmates in key
areas such as higher-level mathematics and measures of self-esteem."28
AAUW concedes that the gap in the skill level between boys and girls is
narrowing in the areas of mathematics and verbal ability, but as a whole,
girls are still not doing well in secondary schools.29 The report also states

that girls are not performing as well as boys in the areas of physical
sciences.3 In addition, it is reported that the difference in performance
level between boys and girls in science is increasing instead of
decreasing."
AAUW reports that the performance gap existing between boys
and girls in mathematics is decreasing.32 Studies conducted by the U.S.
Department of Education show similar results.33 In 1992, the mathematics
proficiency of boys was slightly higher than for girls at all ages tested.34
In fact, in 1992, seventeen year old girls scored only five scaled points
lower than seventeen year old boys, while in 1973, girls scored eight
scaled points lower.35 In addition, in 1992, thirteen year old girls scored
only two scaled points lower than thirteen year old boys. 36 These statistics
are striking in light of YWLS' argument that girls need special nurturing
to perform as well as boys in mathematics.3 " The U.S. Department of

28 Id.
29 Id.

at 25. One area in particular where girls are lacking ability is in the physical

sciences. Id.
30Id.
31

Susan McGee Bailey et al., Girls, Gender andSchools: Excerptsfrom the AA UW

Report: How Schools Shortchange Girls, in AMERICAN WoMEN IN THE NINETIES, GIRLS,
GENDER AND SCHOOLS

279 (Sherri Matteo, ed., Northeastern Univ. Press 1993).

AAUWREPORT, supra note 25, at 38.
3 See Thomas Smith, The Condition of Education 1996, U.S. DEP'T OF EDUC.,

72 (June 1996) [hereinafter NCES 1996] (showing that
the gap in math proficiency between boys and girls has decreased from 1973 to 1992).
NAT'L CTR. FOR EDUC. STATISTICS
34

Id.
35Id.
361d.
31Jacques

Steinberg, All-Girls Schools May Violate Rights of Boys, Officials Say,
N.Y. TIMES, Sept. 18, 1997, at BI [hereinafter Steinberg, All-Girls Schools] (stating that "allgirls schools in Baltimore and Philadelphia have been hailed by researchers as an antidote
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Education's statistics demonstrate that girls, especially in the age group
encompassed by YWLS, are performing almost as well as boys are in
mathematics."
AAUW reports that the gap in science proficiency between boys
and girls is increasing due to the "combination of a lag in performance for
females and significant increases in the performance of males. ' 39 In
addition, the report notes the lack of analyses conducted to link gender
with science achievement.4" However, the U.S. Department of Education

conducted studies which achiev6 exactly that result.4' The Department of
Education studies show that proficiency in science of both boys and girls
as a whole, increased from 1982 to 1992.42 Specifically in the thirteen
year old age group, from 1982 to 1992, girls- had a higher increase in

science proficiency than did boys.43 In fact, the science proficiency for
girls increased twice as much as it did for boys." Furthermore, the
Department of Education studies show that the differences in science

proficiency between boys and girls has actually decreased since 1982." s
These statistics are striking as well, because YWLS was founded on the

premise that girls need special nurturing to help them perform as well as

to the decline in achievement by teen-age girls, especially in math and science").
3
NCES 1996, supra note 33, at 72.
39
AAUW REPORT, ppra note 25, at 41.
40 Id. The National Assessment of Education Progress conducts studies dealing
with science performance, but it does not perform the analysis that links gender to science
achievement. Id.
41See NCES i996, supra note 33, at 74 (charting trends in science proficiency of
children from 1970 to 1992 with totals broken down by gender).
4
1Id.at 74.
43Id. From 1982 to 1992, the science proficiency of 13 year old boys rose from
256 scaled points to 260 scaled points, while during the same period, the science proficiency
of 13 year old girls increasied from 245 to 256 scaled points. Id.
"Id.
41See NCES 1996, supra note 33, at 74 (noting that the gap in science proficiency
between boys and girls has decreased since 1982 for both 13 and 17 year olds).
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boys in science. 6 The U.S. Department of Education studies indicate that
girls, especially in the age group encompassed by YWLS, have an
increased science proficiency level and are closing the gap in the

proficiency level with boys, contrary to the beliefs of YWLS.
AAUW reports that there is a difference between boys and girls in
their participation in math and science course work. 4" In mathematics, the

difference in the number of classes taken is slight with approximately the
same percentage of girls and boys taking math classes up to the calculus
level.48 AAUW reports that gender differences in the number of courses
boys and girls take is also small,49 but there are significant differences in
the types of courses taken.5" AAUW reports that both girls and boys take
lower level biology and chemistry courses,5 but girls are more likely to
take upper level courses in biology while boys are more likely to take
upper level courses in physics and chemistry.52
I

The U.S. Department of Education conducted studies showing

different results from AAUW in the area of mathematics and similar

46 Jacques Steinberg, Crew Says No to Compromise on All-Girls Middle School,
N.Y. TIMES, Sept. 25, 1997, at B3 [hereinafter Steinberg, Crew Says No] (discussing Schools
Chancellor Rudy Crew's position "that admitting boys to the girls school would undermine
the reason why it was created last year: that teenage girls perform better, particularly in math
and science, when boys are not in the room").
"' See AALUW REPORT, supra note 25, at 42-44 (showing that high school girls
earn less credits in mathematics and science than high school boys).
48 Id. at 42-43. (noting that only 4.7 percent of females take calculus, whereas 7.6
percent of males do).
"9Id. at 42. The National Science Board of the National Science Foundation
reports that in 1987, on average, boys took .12 more credits in science than girls. Id.
Similarly, the National Science Foundation reported that in 1988, on average, boys took .2
more science classes than girls. Id. at 44.
50
AAU-W REPORT, supra note 25, at 43.
See id. at 44 (noting that approximately the same number of high school boys
and girls take introductory biology and chemistry courses).
5 Id. at 43-44. According to the National Science Board, in 1987, 25.3% of high
school males and only 15% of high school females took physics. Id. at 44. In addition, a
1991 survey conducted by the Council of Chief State School Officers reports that 60% of
first-year and 70% of second-year high school physics students are male. Id.
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results in the area of science classes.13 On average, between 1987 and
1994, a higher percentage of high school graduate girls took math classes
in all areas of math except pre-calculus and calculus than did their male
counterparts. 4 In science, from 1990 to 1994, a higher percentage of high
school graduate girls participated in biology or chemistry classes, as
opposed to boys." During the same time period, a higher percentage of
high school graduate boys took classes in physics than did their female
counterparts.56
YWLS originated with the premise that girls need help to perform
However,
as well as boys in mathematics and science courses."
government studies indicate that girls are performing better in these areas
than YWLS believes. Despite these slight differences, "girls frequently
receive better grades in school."58 The force of YWLS' stated objectives,
to promote an environment where young girls can perform better in math
and science without boys around, is weakened by the government studies.
This also helps prove that the social objectives for YWLS, and not the
academic objectives, are the true driving force for opening the school.
B. Social Objectives of YWLS
In addition to the academic reasons for opening YWLS, there are

" See NCES 1996, supra note 33, at 100 (charting the percentage of high school
students taking certain math and science courses, and sorting the percentages by gender).
" Id. In 1987, however, a higher percentage of male high school graduates had
taken courses in trigonometry. Id.
" Id. In 1994, 94.7 and 58.7% of high school graduate girls took classes in
biology and chemistry respectively, while during the same time period, only 92.3 and 53.2%
of their male counterparts took the same classes. Id.
6 NCES 1996, supra note 33, at 100. In 1994, 26.9 % of high school graduate
boys and 22.0% of girls took classes in physics. Id.
17Steinberg, Muffins andMedia, supra note 1, at B6.
s8 BEVERLY A. STITT, BUILDING GENDER FAiRNEss rN SCHOOLS 3 (Southern
Illinois Univ. Press ed. 1988).
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social reasons as well. 9 One supporter of the school, Seymour Fliegel, 6
stated that "' [a]ll educators notice a change of behavior when girls enter
middle school... [t]hey tend to assume a role that they think pleases the
boys and step back' . . . [tihe goal of [YWLS] is to counteract that

tendency, and prepare the girls for a male-dominated world."'" The
principal of YWLS stated that "[tihere is discrimination against girls in a

male-dominated society that prevents them from learning.'62
Many students and their parents state social reasons for attending
YWLS.63 For example, one student's mother remarked that she "likes that
her daughter is away from boys."' Another parent sent her daughter to
YWLS to "keep her away from the boys [because] [s]he's not prepared
yet." 5 Another parent wanted her daughter to attend YWLS because her
daughter is shy and introverted and because the boys were aggressive at
her old school.6 6

Some current YWLS students said that "boys dominated most of
the classes" at their old schools, which made them afraid to raise their
hands in class.67 One student commented that "with the male teachers..
" See Establishment of YWLS, supra note 14, at I (explaining that YWLS is
designed to "promote higher academic achievement and self-esteem for adolescent girls").
60 Seymour Fliegel is an analyst at the Center for Education Innovation, a private
think-tank which helped open YWLS. Frederic Bichon, First Girls-OnlyPublic School A
Success in New York, AGENcE-FRANCE-PRESSE, Oct. 4, 1996.

61Id.
62 Debra J. Saunders, Civil Rights: A Two-Way Street, SAN FRAN. CHRON., Aug.

2, 1996, at A23.
See infra notes 64-77 and accompanying text.
Janine Zuniga, No Boys in School? GirlsHardly Noticed All-Female Classes
in East Harlem, THE RECORD (Northern New Jersey), Sept. 6, 1996, at A12 (paraphrasing
statements made by Elizabeth Berdecia whose daughter, Cynthia, is a new student at
YWLS).
65 Steinberg, Muffins and Media, supra note 1,at B6 (quoting Marilyn Mercado
whose daughter is a new student at YWLS).
66 Henry, supra note 19, at ID (quoting Sandra Lopez whose daughter is a new
student at YWLS).
67
Rene Sanchez, In EastHarlem,A School Without Boys: Experiment With All-Girl
Classes Taps New Mood in Public Education, WASH. POST, Sept. 22, 1996, at Al (quoting
YWLS student, Kimberly West).
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. there was all that male bonding stuff.... There's not all the teasing [at
YWLS]. At my other school some girls worried so much about boys
calling them fat they wouldn't even eat. "68 However, if the boys
dominated the classes so much at the coeducational schools, it follows
logically that the girls would notice the absence of boys at YWLS, but
oddly enough, the girls did not take such notice. 69 One teacher at YWLS,
Linda Metensky, notes "[w]ith the boys around, you have girls that giggle
and talk because they are afraid of the boys or trying to get their attention.
... I find there is a certain amount of tension not present when you have
only girls."70

At the school, the staff is virtually all female, with classical music
playing in the halls and classrooms all day. 7' The school uses New York
City's "standard curriculum, but stresses math and science."72 In addition
to the standard curriculum, teachers promote women's themes.73 Some
critics fault the school for fostering
a stereotype that young boys are an intrinsically bad
influence on girls. Some also contend that suggesting
girls have to be taught outside the company of boys to
reach their academic potential is demeaning and ignores
the root cause of their problems in traditional public
schools -- poorly trained teachers, or poorly supervised
boys.7 4

68

69

Id. (quoting YWLS student, Albeliza Perez).
Zuniga, supra note 64, at A12. "On the first day of school, Edith [Figueroa]

and Cynthia [Lopez], best friends since first grade, didn't much notice the absence of boys
in their seventh-grade classes." Id. Figueroa also stated, "[w]e didn't mind not having boys
around ... it felt [] the same[,] ... we didn't even notice it." Id.
" Willen, Controversy,supra note 5, at A68.
71Sanchez; supra note 67, at Al.
72id.
" Id. For example, in a humanities class, "a lesson on the Middle Ages led to
discussion on the role of women, and that led to a chat about what limits the girls should set
when trying to please the boys they like." Id.
74Id.
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It is interesting to note that New York City opened a school to
promote women's issues while the rest of the City's education system is
in tremendous need of help due to overcrowding.75 In fact, "[a]bout
91,000 of the more than one million pupils in [New York C]ity's 1,095
public schools do not even have desks. Classes are being held in locker
rooms."76 But at YWLS, there are new classrooms which are clean and
small with approximately fifteen students per class.' The young girls of
YWLS should not grow accustomed to the comforts of their new school,
because the school must conquer steep constitutional hurdles to remain
open.

II. HISTORY

OF DISCRIMINATION IN THE U.S. EDUCATIONAL SYSTEM

The Supreme Court first addressed the issue of discrimination in
the United States in Plessy v. Ferguson.7" The Court found that
discrimination based on race was an inherent part of society and
announced a new concept called "separate but equal."7 9 Although Plessy
did not expressly deal with discrimination in education, the concept of
separate but equal was used to decide education cases tainted with this
type of discrimination.80 However, a trend soon developed, in which

7SSee Twisted Thinking, supra note 2, at 42 (noting that the 1996 school year in

New York City began "with the worst overcrowding in nearly 40 years").
" George Will, Many Big Problems Cured Only With Bite-Size Programs, SUNSENTINEL FT. LAUDERDALE, Sept. 29, 1996, at 7H.
" Sheryl McCarthy, If Kids Thrive at Same-Sex School, So Be It, NEWSDAY, Dec.
12, 1996, at A58.
71 163 U.S. 537 (1896).
79
See id. at 552 (upholding a Louisiana statute which required all railway companies
within the state to provide separate but equal accommodations for white and colored races).
"0See Missouri ex. rel. Gaines v. Canada, 305 U.S. 337, 351 (1938) (applying the
separate but equal doctrine to require the State of Missouri to open a law school for blacks
within its borders that was "substantially equal to those which the State there afforded for
persons of the white race, whether or not other Negroes sought the same opportunity");
Johnson v. Board of Trustees of Univ. of Ky., 83 F. Supp. 707,710 (E.D.Ky. 1949) (requiring
"[p]laintiff and all other Negroes similarly qualified and situated" to be admitted to the University
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separate but equal was phased out and equal protection was phased in."'
82 the Supreme Court voiced
In Sweatt v. Painter,
its opinion on
using an equal protection analysis in education discrimination cases in
which education was required to be equal but not necessarily separate.8 3
Sweatt, a black man, applied to the University of Texas Law School.84
The school denied his admission solely on the basis of his race.85 Sweatt

filed a mandamus action and the trial court continued the action for six
months to allow the State to supply substantially. equal facilities for
blacks; 6 however, Sweatt refused to register at the new school.8" The trial
court determined that the new school "offered [Sweatt] privileges,
advantages, and opportunities for the study of law substantially equivalent
to those offered by the State to white students at the University of
Texas[,]" and the Court of Civil Appeals affirmed.8 8 On appeal, the
Supreme Court, by looking specifically at "the number of faculty, variety
of courses and opportunity for specialization, size of the student body,
scope of the library, availability of law review and similar activities,"
found that the schools were not substantially equivalent.8 9 Since the two

of Kentucky until an "equal or substantially equal" school is established for them); Corbin v.
County Sch. Bd. of Pulaski County, 177 F.2d 924, 928 (4th Cir. 1949), rev 'g 84 F. Supp. 253
(W.D.Va. 1949) (holding that the segregated schools of Pulaski County, Virginia violated the
Fourteenth Amendment because the opportunities, advantages, and facilities for whites and
blacks were not substantially equal and requiring the County to remedy the difference).
si See Mendez v. Westminster Sch. Dist. of Orange County, 64 F. Supp. 544, 549
(S.D.Cal. 1946), afl'd Westminster Sch. Dist. of Orange County v. Mendez, 161 F.2d 774
(9th Cir. 1947) (holding that "'[t]he equal protection of the laws' pertaining to the public
school[s]... in California is not provided by furnishing in separate schools the same technical
facilities, text books and courses of instruction to children of Mexican ancestry that are available
to the other public school children regardless of their ancestry").
82339 U.S. 629 (1950).
s See id. at 636 (requiring the University of Texas Law School to admit the black
plaintiff because the law school established for blacks was not substantially equivalent).
84
d. at 631.
85Id.
6
1d. at 631- 632.
s Sweatt, 339 U.S. at 362
88 Sweatt v. Painter, 210 S.W.2d 442, 446 (Tex. Civ. App. 1948).

Sweatt, 339 U.S. at 633-34.
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schools were not substantially equal, the Court required the University of
Texas to admit Sweatt to the Law School and noted that "[T]he Equal
Protection Clause of the Fourteenth Amendment requires [it] .... "9 0
In 1954, the Court ended the trend toward equal protection
analysis in education discrimination and abolished the doctrine of separate
but equal in the landmark decision, Brown v. Board of Education.91 The
Court held "that in the field of public education the doctrine of 'separate
but equal' has no place. Separate educational facilities are inherently
unequal." The Court noted that in the cases comprising the consolidated
decision, the schools involved completed or were in the process of
equalization "with respect to buildings, curricula, qualifications and
salaries of teachers, and other 'tangible' factors,"93 and therefore, the
decision had to rest on "the effect of segregation itself on public
education."94 The Court believed that the singular way to determine
whether segregated public schools afford equal protection of the laws was
to view public education in its state of advancement of 1954, not in 1896
when the separate but equal doctrine was developed.95 The Court
concluded that education was a fundamental right deserving of equal
protection because it is
perhaps the most important function of state and local
goverments[,]... is required in the performance of our
most basic public responsibilities, . . . is the very
foundation of good citizenship... [and] is a principal
instrument in awakening the child to cultural values, in
preparing him for later professional training, and in
helping him to adjust normally to his environment....
Such an opportunity, where the state has undertaken to

'0Id. at 636.
9' 347

U.S. 483 (1954).

9'Id.at 495.
9'Id.at 492
4 Id.

9' Id. at 492-93.
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provide it, is a right which must be made available to all
on equal terms.9 6
As a result of the Court's decision, desegregation of the Nation's public
schools began.97
In 1982, in Mississippi Univ. for Women v. Hogan9" the Supreme
Court was faced with the question of whether the equal protection results
of Brown applied to combat discrimination based on gender in public
education.' The Court noted that policies and programs which expressly
discriminate based on sex are subject to heightened scrutiny and will only
be upheld if there is an "'exceedingly persuasive justification for the
classification'... [which] serves 'important governmental objectives and
that the discriminatory means employed' are 'substantially related to the
achievement of those objectives."'100 The State of Mississippi asserted
that it created the single-sex admission policy to compensate women for
past discrimination and was, therefore, constitutional under equal
protection analysis.1"' In response, the Court stated that when determining
the validity of gender-based classifications, courts must take special care
to ascertain if "the statutory objective itself reflects archaic and stereotypic
notions. Thus, if the statutory objective is to exclude or 'protect' members
of one gender because they are presumed to suffer from an inherent
handicap or to be innately inferior, the objective itself is illegitimate. "'102
The Court also noted that Mississippi's stated objective to
96

Brown, 347 U.S. at 4931
Id. at 45. Due to the nature of the case, the Supreme Court required further
argument in order to decide the relief necessary, and gave a second opinion concerning
relief. See Brown v. Board of Educ., 349 U.S. 294 (1955) (requiring local courts to begin
a prompt and reasonable start towards desegregating the nation's public schools).
" 458 U.S. 718 (1982).
'Id. Joe Hogan was a registered nurse who applied for admission to the Mississippi
University for Women School of Nursing's baccalaureate program. Id. at 720. He was a
qualified candidate for the school, but was denied admission solely because he was male. Id. at
721.
00
Id. at 724.
...
Hogan, 458 U.S. at 727.
17

02

' Id. at 725.
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compensate for past discrimination for women can, in limited
circumstances, be a valid objective, but in this case there was no evidence
of such past discrimination. °3 Thus, the standard Hogan outlined for
determining the validity of sex-based classifications in education was that
the party wishing to uphold the classification must prove that there is an
exceedingly persuasive justification for the classification, and if there is,
the means employed for carrying out those objectives must be substantially
related to the objectives."0 4
Applying the standard from Hogan, the United States Court of
Appeals for the Fourth Circuit applied heightened scrutiny to decide
Faulkner v. Jones. °5 The Fourth Circuit determined that single-sex
education is not a harmful state objective, but for the state to allow it, it
must create a substantively comparable school for the other gender.' 06 As
a result of the Faulkner decision, the first female cadet was admitted to
The Citadel. 1 '
103Id. at 728. The Court stated that a sex based classification can be justified if it

"intentionally and directly assists members of the sex that is disproportionately burdened.
However, . . . 'the mere recitation of a benign, compensatory purpose is not an automatic
shield which protects against any inquiry into the actual purposes underlying a statutory
scheme."' Id. In addition, the "members of the gender benefited by the classification [must]
actually suffer a disadvantage related to the classification." Id.
' Hogan, 458 U.S. at 724.
105 51 F.3d 440 (4th'Cir. 1995).
106 Id. at 444. "Even though invidious discriminatory intent behind a state policy
need not be shown when the policy explicitly utilizes a gender classification, we must
nevertheless determine, in conducting an equal protection analysis, whether South Carolina's
means for achieving its objective of single-gender education withstand intermediate scrutiny."
Id. In order for The Citadel to remain an all male military college, the state was required to show
that "single-gender education is a legitimate and important state objective, but that the state must
'articulate an important policy' that justifies offering single-gender education to men and not to
women." Id. at 444 (citing Faulkner v. Jones, 858 F. Supp. 552, 563 (D.S.C. 1994)). The
Court found as a matter oflaw that "an absence of demand among women could not justify the
provision of public single-gender education to men and not women," and ultimately compelled
Faulkner's admission to the school. Faulkner, 51 F.3d at 445.
107 See Susan Estrich, All Hail The Citadelfor Going Coed, USA ToDAY, Aug.
29, 1996, at 15A. Shannon Faulkner was admitted to The Citadel in the fall of 1995, but left
before she finished her first week there. Id. In addition to Faulkner, four other women were
admitted to The Citadel for the 1996 school year. Id. However, two of those four girls left

354

N.Y.L. SCH. J. HUM. RTS.

[Vol. XIV

In 1996, the Supreme Court expanded on Hogan in its United
States v. Virginia'0 8 decision. The Court held that the Commonwealth of
Virginia violated the Equal Protection Clause by prohibiting women from
attending the state supported Virginia Military Institute (VMI) because the
state failed to show an exceedingly persuasive justification for denying
women the right to attend VMI, and the remedial plan for women
established at Mary Baldwin College did not provide women with a
substantially equal altemative." ° The Court reiterated that lower courts
must use an intermediate level of scrutiny to examine gender based
classifications because "neither federal nor state government acts [are
compatible] with the equal protection principle when a law or official
policy denies to women, simply because they are women, full citizenship
stature -- equal opportunity to aspire, achieve, participate in and contribute
to society based on their individual talents and capacities.""' Justice
Ginsburg stated that the current test for analyzing classifications based on
gender is the following:
[T]he reviewing court must determine whether the
proffered justification is 'exceedingly persuasive.' The
burden of justification is demanding and it rests entirely
on the State. [citations omitted]. The State must show 'at
least that the [challenged] classification serves 'important
governmental objectives and that the discriminatory
means employed' are 'substantially related to the
achievement of those objectives." [citations omitted].
The justification must be genuine, not hypothesized or
invented post hoc in response to litigation. And it must
not rely on overbroad generalizations about the different
talents, capacities, or preferences of males and females.
after one semester due to alleged acts of hazing and sexual harassment by male cadets. See
Kim Messer, 2 Women Quitting Citadel 'SadisticHazing' Cited, NEWSDAY, Jan. 13, 1997,
at A3.,
'08116 S. Ct. 2264 (1996).
'o9 Id. at 2276.
"0 Id. at 2275.
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[citations omitted]."'
If either part of the test fails, the state must create a school for the other
equivalent to the first or must open the
gender which is substantively
2
school to both sexes.1

III. APPLICATION OF THE TEST FOR SINGLE-SEX PUBLIC EDUCATION

In the early 1990s, federal courts had the opportunity to apply sex
discrimination standards to educational institutions in two unique cases." 3
Litigation surrounding the last two public all-male military colleges
resulted in both institutions becoming coeducational." 4 The Fourth
Circuit's decision in Faulkner v. Jones. 5 required The Citadel to admit
girls to the school." 6 The Supreme Court announced the current standard
to be applied to sex discrimination in education and required VMI to
admit women to its corps of cadets.'
A. The Fourth Circuit and The Citadel

The South Carolina Legislature established The Citadel military
college in 1842.118 The mission of this military college was "to provide 'a
111
Id.
112Id.

'"United States v. Virginia, 116 S. Ct. 2264 (1996); Faulkner v. Jones, 51 F.3d
440 (4th Cir. 1995).
"4 United States v. Virginia, 116 S. Ct. 2264 (1996) (Virginia Military Institute);
Faulkner v. Jones, 51 F.3d. 440 (4th Cir. 1995) (The Citadel).
115
51 F.3d 440 (4th Cir. 1995).
1161Id.

17 United

States v. Virginia, 116 S. Ct. 2264 (1996).

I"See Jeremy N. Jungreis, Comment, Holding the Line at VMI and The Citadel:
The PreservationofA Right to Offer a Single-GenderMilitaryEducation,23 FLA. ST. U. L.
REV. 795,799 (1996) (explaining the history of The Citadel's formation). In 1780, the residents
ofCharleston, South Carolina were in fear of a British invasion and built a rampart, nicknamed
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system of education for the poor but deserving boys' of South Carolina.

. . [and] provide young 'cadets' [with] military training for 'times of
conflict' and 'knowledge in the practical arts and sciences for service as
citizens in time of peace."' 119 The Citadel carries out its mission by
employing an adversative method of teaching. 2 ° When rules of the school
are violated, the school provides stiff penalties for the student. 2'
Shannon Faulkner applied for admission to The Citadel when she
was a high school senior, but the school denied her admission due to its

The Citadel, to protect the city. Id. at 799 n. 29. The military college was built at The Citadel
itself. Id. at 799.
"9 Id. (quoting THE GUIDON: 1994-1995 33 (Kirby R. Baker ed., 1994)).
120See Laurie A. Keco, Note, The Citadel: Last Male Bastion or New Training
Ground?,46 CASE W. REs. L. REv. 479, 481-82 (1996) (explaining The Citadel's adversative
method and Fourth Class System). The Citadel's adversative method employs a military style
of teaching using the Fourth Class System, which mentally strips the cadet down and rebuilds
him with new values. Id.
'The purpose of the Fourth Class System is ...to produce Citadel
Whole Men with alert minds and sound bodies who have been taught
high ideals, honor, integrity, loyalty, and patriotism; who accept the
responsibilities which accompany leadership; and who have sufficient
professional knowledge to take their place in a competitive world.' The
Fourth Class System 'demands prompt and unquestioning obedience of
authority.' It includes, 'standing at a rigid position of attention, turning
square corners when walking, undergoing neatness inspections before
formations, learning various items of fourth-class knowledge, working
on approved company details such as minor chores incident to keeping
one's own area of the barracks in order, and submitting to a variety of
minor restrictions concerning the use of certain campus grounds and
facilities, the wearing of the uniform, and the general conduct of a
fourthclassman.'
Id.at 482 (quoting THE CITADEL CATALOGUE ISSUE 1994-1995, at 54-55).
...
Id. at 482 n. 15. Typical punishments for failing to maintain the standards of
the school can range from:
'verbal reprimand to walking tours on the quadrangle of barracks and
may include restriction to the limits of campus. In extreme cases, a
cadet who is unable to conform to the military way of life may be brought
before a suitability board to determine his fitness to continue at The
Citadel.'
Id. (quoting THE CITADEL CATALOGUE ISSUE 1994-1995, at 55).
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male-only admissions policy. 22 Faulkner filed suit under 42 U.S.C. §
1983,123 alleging that The Citadel's action denied her equal protection of

the law in accordance with the Fourteenth Amendment. 124 After a bench
trial, the district court found that the all-male admissions policy of The

Citadel violated the Equal
Protection clause, and it ordered Faulkner's
12 5
admission to the school.
The Citadel appealed to the Court of Appeals for the Fourth
Circuit, which affirmed the district court's decision. 126 The court noted
that the discriminatory intent of the admissions policy did not have to be
established independently because, in this case, the classification was
discriminatory on its face. 27 Thus, the court was left with the question of

whether the means chosen to carry out the state's objective of single-sex
education would be able to withstand intermediate scrutiny and found it
would not.'28

The Fourth Circuit also affirmed the remedial provisions of the

...
Faulkner, 51 F.3d at 442.
12342 U.S.C. § 1983 (1994) (providing private citizens a cause of action against
a government entity that deprives them of any right secured by the Constitution.). The
statute states:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress ....
Id.
124Faulkner, 51 F.3d at 443.
12

5Id.

" See generally Faulkner, 51 F.3d 440 (affirming the district court's decision that
The Citadel's policy of denying admission to women violates the Equal Protection Clause
of the Fourteenth Amendment).
' Id. at 444.
.28Id. at 445. Specifically, the court was unpersuaded by South Carolina's
argument that the admissions policy was justified because there was minimal demand for
women to attend the school and because the state did not offer any evidence to prove this.
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district court.'2 9 Within eight months, South Carolina had to implement
one of the district court's remedies with the mandate that if
implementation was not achieved, the court would order Faulkner's
admission for the Fall 1995 semester at The Citadel. 3 ' Since South
Carolina did not implement a remedial program, Faulkner was admitted
to The Citadel under court order, but soon after withdrew for medical
3
reasons.' '
One year later, The Citadel announced it would admit women into
the 1996 freshman class, but the announcement was due to the Supreme
Court's UnitedStates v. Virginia decision.'32 The Citadel has changed its
policies and made adjustments to its program to better accommodate the
women cadets in a similar manner to the other coeducational military
academies. "'

..
9Id. at 450. The district court gave The Citadel two options: establish a parallel
program for women or allow women to attend The Citadel. Faulkner v. Jones, 858 F. Supp.
552, 568 (D.S.C. 1994).
oFaulkner,51 F.3d at 450.
'3' See Valorie K. Vojdik, At War: Narrative Tactics in The Citadel and VM1
Litigation, 19 HARV. WoMEN's L. J. 1 (1996) (detailing the entire litigation of both The
Citadel and VMI); Estrich, supra note 107, at 15A (noting that Shannon Faulkner came to
The Citadel "overweight and out of shape, already the victim of taunts and threatening phone
calls, her house spray-painted with profanities[;I [sihe lasted less than a week").
132 See Mike Allen, Defiant VM.L to Admit Women But Will Not Ease Rulesfor
Them, N.Y. TIMES, Sept. 22, 1996, at Al (discussing The Citadel's reaction to the Supreme
Court decision in United States v. Virginia to quickly admit four women to the ranks of the
new freshman class). See also Stephanie Stone, Following VMWDecision, Citadel Readies
Itselffor Admission of Three Women to School, WEST'S LEGAL NEws 8339, Aug. 13, 1996.
...
See Allen, supra note 132, at Al (discussing the changes The Citadel has made
to accommodate women cadets).
The Citadel followed the example of the armed services and military
academies, which allow women to have hair that is about two inches
longer than men. Women's fitness tests there are scored differently, to
take into account physiological differences. For example, women are
allowed about two minutes more to complete a two-mile run.
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B. The Supreme Court and The Virginia MilitaryInstitute
The Virginia Military Institute was opened in 1839 as an all-male
military college with the "mission of producing citizen- soldiers."' 34 VMI
achieves the mission of producing citizen soldiers through the adversative
method of teaching which depersonalizes the cadets.' 35 The production of

citizen-soldiers occurs through a program of privileges and responsibilities
designed to bring the cadets to the36 lowest possible level and rebuild them
with the school-instilled values.

"" Dianne Avery, InstitutionalMyths, HistoricalNarratives and Social Science
Evidence: Reading the "Record" in the Virginia Military Institute Case, 5 S. CAL. REv. L.
& WO~MN'S STUD. 189, 201 (1996). The mission to create citizen soldiers stems from the
creation of the school itself. Id. The school was created as a solution to the problem of
having twenty soldiers stationed at the arsenal in Lexington near the Blue Ridge Mountains.
Id. at 231. The townspeople were not comfortable with the soldiers in their town and
suggested changing from a soldier guard to a cadet guard; thus, the Virginia Military Institute
was founded. Id.
...
See Wilfred M. McClay, Of "Rats" and Women (End ofAll-Male Education
at Virginia Military Institute), 102 COMMENTARY No. 3, Sept. 1, 1996 (noting that the
adversative method used at VMI to produce citizen soldiers is "designed to build physical
and mental discipline and moral character among its 'rats,' or cadets"); William A. DeVan,
Toward a New Standardin GenderDiscrimination.The Case of VirginiaMilitary Institute,
33 WM. & MARY L. REv 489,495-98 (1992) (explaining the "rat line" method used at VMI).
During the first year at VMI, also known as the "rat year," the new cadet is required to walk
at rigid attention along certain designated routes called the "rat line." Id. at 497. In addition,
the cadet must "doubletime[] up and down barracks stairs ... be punctilious in keeping his
shoes shined, his uniform spotless, his hair cut, and in shaving daily [as well as] memorize
the school songs, yells, and other information." Id.
136 See Julie M. Amstein, Comment, United States v. Virginia: The Case of
Coeducation at Virginia Military Institute, 3 AM. U. J. GENDER & LAW 69, 88 (1994)
(explaining the factors that go into the adversative method practiced at VMI). There are
various factors that go into VMI's adversative method:
The class system's objective of developing leadership qualities is reached
through a program of privileges and responsibilities. Each cadet is given
specific responsibilities such as writing the standard operating procedures
for the first year students, supervising the 'rat line,' serving as a
disciplinarian, and acting as a mentor to a specific first year student. A
system of peer pressure is used to instill VMI's values. The VIL Honor
Code controls all aspects of life, and violations are penalized by one

360

N.Y.L. SCH. J. HUM. RTS.

[Vol. XIV

31 7
In 1990, the United States sued the Commonwealth of Virginia
"alleging that VMI's exclusively male admission policy violated the Equal
Protection Clause of the Fourteenth Amendment.', 138 The district court
ruled in favor of VMI holding that the school admissions policy did not
violate the Equal Protection Clause.' 39 Specifically, the district court felt
that single-sex education is a good thing, whether it be for males or
females, and that, if the government thought single-sex education for
males was important, the only way to achieve it was to exclude girls. 4
The United States appealed the district court's decision, and the
Court of Appeals for the Fourth Circuit reversed and vacated the decision
because the court felt that the Commonwealth of Virginia did not provide
a legitimate state interest which would justify allowing VMI's program for
men and not women. 4 ' The Fourth Circuit offered three solutions to
remedy the constitutional defect with VMI's admissions policy: "admit
women to VMI and adjust the program to implement that choice,...
establish parallel institutions or parallel programs, or... abandon state
support of VMI . . . [and] pursue its own policies as a private
institution." 42 The Commonwealth of Virginia and VMI appealed, but the

sanction: expulsion. Another central aspect of the unique VMI experience
is the barracks arrangement, which provides the environment for crossclass relationships, peer interaction and administration of the class system
and honor code. The barracks are designed with stark rooms, and the
windows and doors are always open. The purpose is to reduce all cadets
to the lowest level, and then instill the values and attitudes expected from
VMI's graduates.
Id. at 88.
"' United States v. Virginia, 116 S. Ct.2264, 2271(1996). The lawsuit was
prompted by a complaint filed with the Attorney General's office by a female student
interested in attending VMI. Id.
138 Id.

39United

States v. Commonwealth of Virginia, 766 F. Supp 1407, 1415 (W.D.Va.

1991),judgment vacated,976 F.2d 890 (4th Cir. 1992), cert. denied, Virginia Military Institute
v. United States, 508 U.S. 946 (1993).
40

1

Id.

United States v. Commonwealth of Virginia, 976 F.2d 890, 892 (4th Cir.
1992), cert. denied, Virginia Millitary Institute v. United States, 508 U.S. 942 (1993).
142 Id. at 900.
141
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Supreme Court denied certiorari.'43
- As a result of the Fourth Circuit's decision, The Commonwealth
of Virginia and VMI proposed to establish a sister program for women:
Virginia Women's Institute for Leadership (VWIL), located at Mary
Baldwin College.'44 VWIL was to be a four year program which "would
share VMI's mission -- to produce 'citizen-soldiers' . . . [but] would differ
...
from VI in academic offerings, methods of education, and financial

resources.""' After reviewing Virginia's proposal, the district court found
that the plan satisfied equal protection
requirements because VWIL was
146
substantially similar to VMI.

The United States appealed this decision to the Court of Appeals
for the Fourth Circuit which affirmed the district court's opinion. 47 The
Fourth Circuit felt that the proposed VWlL was in harmony with the Equal
Protection Clause and that the women at VWIL would receive
"substantively comparable benefits" from the program even though it
lacked the history and prestige ofVMI. 48 The United
States appealed and
49
this time the Supreme Court granted certiorari.1
On appeal, the Supreme Court held that VMI's all-male
admissions policy violated the Equal Protection Clause of the Fourteenth

143Virginia

Military Institute v. United States, 508 U.S. 946 (1993).
,44
United States v. Virginia, 116 S. Ct.2264, 2272 (1996). VWIL would be an
educational program similar to VMI's, except that students would participate in a "cooperative
method [of teaching] which reinforces self-esteem" instead of the adversative method, and they
would participate in a ROTC program with the new Virginia Corps of Cadets. Id. at 2273.
141 Id. at 2272. VI offers degrees in liberal arts, the sciences and engineering,
but at the time, Mary Baldwin College did not have that kind of diversity. Id.
146 See United States v. Commonwealth of Virginia, 852 F. Supp. 471 (W.D.Va.
1994), aff'd, 44 F.3d 1229 (4th Cir. 1995), rev 'd,United States v. Virginia, 116 S.Ct. 2264
(1996) (comparing and contrasting the VWIL and VMI programs). The Court noted that
"[i]f VIfI marches to the beat of a drum, then Mary Baldwin marches to the melody of a fife
and when the march is over, both will have arrived at the same destination." Id. at 484.
" United States v. Commonwealth of Virginia, 44 F.3d 1229 (4th Cir. 1995),
rev'd, United States v. Virginia, 116 S. Ct. 2264 (1996).
148
Id.
149
United States v. Virginia, 116 S. Ct. 281 (1995).
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Amendment. 5 ' Specifically, the Court found that Virginia did not offer
an "'exceedingly persuasive justification' for excluding all women from
the citizen-soldier training afforded by VMI."'' In addition, the Court

found that "the remedy proffered by Virginia -- the Mary Baldwin VWIL
program... does not provide equal opportunity" for women who wish to
attend VMI' 52 because the plan did not eliminate the discriminatory effects

or prevent the discrimination from occurring in the future.'53 As a result
of the Supreme Court's decision, and after three months of "defying a
Supreme Court order," VMI voted to admit women to the school.'54

IV. YWLS VIOLATES THE EQUAL PROTECTION CLAUSE OF THE U.S.
CONSTITUTION

Critics of YWLS argue that the school is so similarly situated to
both VMI and The Citadel, that it is automatically a violation of the Equal
Protection Clause of the U.S. Constitution.155 Supporters contend that

.SUnited States v. Virginia, 116 S. Ct. 2264, 2276 (1996).
151
52

1

Id.
id.

153 Id.

at 2282. "A remedial decree, this Court has said, must closely fit the
constitutional violation; it must be shaped to place persons unconstitutionally denied an
opportunity or advantage in 'the position they would have occupied in the absence of
[discrimination]'." Id. (quoting Milliken v. Bradley, 433 U.S. 267,280 (1977)).
154 Allen, supra note 132, at Al. VMI officials said that women will be expected
to meet the same requirements as men regarding crewcuts and fitness. Id. In fact, VMI's
superintendent stated, "[i]t
would be demeaning to women to cut them slack." Id. The only
anticipated changes at VMI will be ones necessary to physically accommodate both sexes
at the school without compromising dignity. Id.
155See Equal Rulings Must Apply, SAN ANToNIO EXPRESS-NEWS, Sept. 11, 1996,
at 4B (noting that YWLS is not justified after the Supreme Court's VMI decision).
The Young Woman's [sic] Leadership School, located in East Harlem,
is New York's only public all-girls' school. In a school system supported
by taxpayers - male and female - that's one too many. The Supreme Court
made this point quite clear in June[, 1996] when it struck down as
unconstitutional the all-male admissions policy of the tax-supported
Virginia Military Institute.
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since YWLS is not a military school with a mission of producing citizensoldiers, it is not similar to VMI and The Citadel, and therefore, is
constitutional because pure single-sex education is a beneficial endeavor
to the gender receiving it.' 56 Even though YWLS is not teaching through
the adversative method, the three schools are in fact similar.
The two military schools were discriminating against women
based on preconceived gender stereotypes of males and females.' 57
YWLS is achieving the same discriminatory result, except their
preconceived stereotypes are based on academic and social levels. 5 8 To
determine if YWLS can keep its doors open, the judiciary must determine
whether the City of New York has an exceedingly persuasive justification
for classifying children based on the immutable trait of gender and, if it
does not, whether the city has offered a substantially equal alternative for
boys who are interested in attending YWLS. 59
'
In fact, the U.S. Department of Education made a preliminary

finding that YWLS may violate civil rights laws because of the

Id. See also Jacques Steinberg, All-Girls Public School to Open Despite Objections, N.Y.
TIMEs, Aug. 14, 1996, at BI (noting that the fact the school has no affirmative outreach for
boys is what makes this school unconstitutional); Jacques Steinberg, Rights GroupsSeek to
Bar Girls-OnlySchool, N.Y. TIMES, Aug. 23, 1996, at B2 (noting that the New York Civil
Liberties Union, the New York chapter of the National Organization for Women, and the
New York Civil Rights Coalition filed a joint complaint with the U.S. Department of
Education which alleges that the school violates the Equal Protection Clause because it
discriminates against boys).
"S6
See Sara Eckel, The Casefor Single-Sex Schools, SAN DIEGO UNION-TRIBUNE,
Sept. 14, 1996, at B6 (noting that there are benefits to be received by single-sex education
even though the "concept of 'separate but equal' is indeed a shaky one"); Henry, supra note
19, at ID (noting that single-sex education has become a topic of interest around the country
including Governer Wilson of California who has "earmarked five million dollars in next
year's budget for establishing 20 single-sex schools'); Edward Kent, Letter to the Editor,
On All-Girls School, Equality Isn't Sole Issue, N.Y. TIMEs, Aug. 26, 1996, at A14 (noting
that "[s]eparate education for girls entails no deprivation of boys [and] [t]here is no parallel
with military academies - men do not need to be protected from overbearing women in an
academy and women now serve in our armed forces in increasing numbers").
57
' See supra notes 118-54 and accompanying text.
15
8 See supra notes 24-77 and accompanying text.
159
United States v. Virginia, 116 S.Ct. 2264, 2275 (1996).
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discriminatory methods it employs. 6 ' Following the standard of United
States v. Virginia,'6' the Department of Education offered New York

City's Board of Education an opportunity to establish a substantially
equivalent alternative to avoid ordering the school to close. 62 At first,
Schools Chancellor, Rudy Crew, was willing to admit boys to YWLS "if

that's what it will-take to keep the school open.' ' 163 However, Crew
quickly changed his mind and announced that the Board of Education will

not accept the compromises offered by the U.S. Department of Education
will not
and will not admit boys to YWLS.'6 The Board of Education
165
consider opening an all-boys school near YWLS either.
As a result of the resistance to the Department of Education's
suggestions, YWLS must pass constitutional muster by proving that there
there is not, that
is an exceedingly persuasive justification for YWLS and if
66
there is a substantially equivalent alternative for boys.1

160Steinberg, All-Girls Schools, supra note 37, at B1. The U.S. Department of
Education did not issue a formal ruling, but would rather negotiate before forcing the school
to close. Id.
"6 116 S. Ct. 2264 (1996).
162See Steinberg, All-Girls Schools, supra note 37, at B1. Federal education
officials extended a compromise offer to the New York City Board of Education to negotiate
possible solutions to remedy the equal protection defects of YWLS. The solutions offered
were to admit boys to the school or to open "a separate program near the 106th Street
campus [of YWLS] for boys only." Id.
163Joanne Wasserman, Crew: Boys Welcome If It'll Save Girls School, DALY
NEws (N.Y.), Sept. 19, 1997, at 24.
16 Steinberg, Crew Says No, supra note 46, at B3. "Schools Chancellor Rudy
Crew... ruled out admitting boys to the school or creating a separate boys' school to satisfy
the civil rights concerns of Federal education officials.'... [This] position appeared to put
him on a collision course with the U.S. Department of Education.' Id. As a result of this
position, it is likely that the entire dispute will have to be resolved in Federal court. Id.
165 See Fairness and Single-Sex Schools, N.Y. TIMEs, Sept. 27, 1997, at A14
(noting that Schools Chancellor Crew's adamant position against remedying the equal
protection violations of YWLS leaves the U.S. Department of Education "little alternative
but to oppose him, in court if necessary, since they are bound by the principle of equal access
to public facilities").
166
116 S.Ct. 2264 (1996).
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A. Exceedingly PersuasiveJustification

To uphold the establishment of YWLS, the City of New York is
required to "demonstrate an 'exceedingly persuasive justification' for"
opening the school.'67 In addition to the numerous academic and social
objectives put forth by YWLS,'6 8 the school also supplies legal
69
objectives.1

Standing in the way of YWLS' exceedingly persuasive justification
is Title IX of the Education Amendments of 1972, which prohibits

discrimination on the basis of sex by any education program receiving
federal financial assistance. 71 In addition, education programs receiving
federal financial assistance cannot refuse participation in the program on
the basis of gender. 7 ' A further obstacle is the holding of the Supreme
Court's United States v. Virginia decision, 7 2 as well as Justice Ginsburg's

dicta in which she noted that there are inherent differences between men
and women, but these differences cannot be used as the basis for
classification. 7 '
In support of YWLS, the Board of Education argues that

authorization for the school falls under the 'Vomen's Educational Equity
Act of 1994" provisions of the Improving America's Schools Act of
67

1

Id. at 2274.
supra notes 24-77 and accompanying text.

168See

6 Chancellor, PRESS RELEASE, supra note 18, at 1-9 (listing legal justifications
for opening YWLS).
170 20 U.S.C.A. § 1681 (West 1990).
In relevant part, the statute states: "No
person in the United States shall, on the basis of sex, be excluded from participating in, be
denied the benefits of, or be subject to discrimination under any education program or
activity receiving Federal financial assistance." 20 U.S.C.A § 1681(a).
171 34 C.F.R. § 106.34 (1996).
In relevant part, § 106.34 states: "A recipient [of
federal financial assistance] shall not provide any course or otherwise carry out any of its
education program or activity separately on the basis of sex, or require or refuse participation
therein by any of its students on such basis .....Id.
t'116 S. Ct. 2264, 2267 (1996) (holding that the burden is placed on the government
entity seeking to uphold the classification to show that there is an exceedingly persuasive
justification for the classification, and if there is not, an alternate school must be established for
the other sex.).
3
..
Id. at 2276.
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1994.174 Included in this act are Congressional findings that "girls do not
take as many mathematics and science courses as boys, girls lose
confidence in their mathematics and science ability as girls move through
175
adolescence, and there are few women role models in the sciences.'
Congress also found that federal support should be used to address and
develop innovative educational models that will "promote gender equity,
but should also assist schools and local communities implement gender
equitable practices,', 176 because "the full participation of women and girls
in American Society, cannot be achieved without educational equity for
women and girls., 177 As a result of its findings, Congress authorized the
Secretary of Education to provide support to public agencies "to
implement effective gender-equity policies and programs at all educational
levels, including -- leadership training for women and girls to develop
professional and marketable skills to compete in the global marketplace,
improve self-esteem, and benefit from exposure to positive role
models."', 7 ' However, YWLS is a school, not a policy or program as set
out in the statute. 179 In addition, a later section of the statute states:
"Nothing in this part shall be construed as prohibiting men and boys from
participating in any programs or activities assisted with funds under this
part."' 8 ° Furthermore, the State of New York also prohibits denying
admission to a public school on the basis of gender. 8 ' It is difficult to
view an objective that violates both federal and state statutes as an

"' Chancellor, PRESS RELEASE, supra note 18, at 3. The Women's Educational
Equity Act of 1994 can be found at 20 U.S.C.A. § 7231, et. seq. (West 1996).
20 U.S.C.A. § 7231(b)(3)(C).
'7'
17620 U.S.C.A. § 723 1(b)(5).
177
20 U.S.C.A. § 723 1(b)(7).
"0 20 U.S.C.A. § 7233(b)(2)(A)(iii).
179 See Establishment of YWLS, supra note 14 (resolving to create an "all-girls
school" for grades seven through twelve).
"020 U.S.C.A. § 7235(e).
The statute states:
181 N.Y. EDUC. LAW § 3201-a (McKinney 1995).

"Notwithstanding any general, special, local law or rule or regulation of the education
department to the contrary, no person shall be refused admission into or be excluded from
any course of instruction offered in the state public and high school systems by reason of that
person's sex." Id.
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exceedingly persuasive justification for allowing children to be classified

on the basis of sex.
Despite the legal ramifications, supporters of YWLS argue that
there are documented differences in the ways boys and girls learn and
since single-sex private schools are successful in resolving these
differences, they should be given a chance at the public school level.' 82
Supporters also argue that all-girls private schools provide social benefits
in addition to educational benefits and these social benefits would be a

welcome addition to the public school system.1"3 These arguments lead to
the conclusion that supporters of YWLS are willing to turn back the clock
to a time when schools were segregated on various different levels."'
Baldauf, Merits, Demerits ofSingle-Sex Ed Raised in Harlem,CHRISTIAN
SCIENCE MONITOR, Sept. 4, 1996, at 1. There are a handful of studies which indicate that
boys and girls have different educational needs and are treated differently by teachers. Id.
Research focusing on single-sex programs in public schools is minimal, but studies conducted
in private schools show effective results. Id.
183 See Judy Mann, Boys and Girls Apart; Single Sex Education is One School
Choice We Need, WASH. POST, Oct. 20, 1996, at Cl. Studies show that girls in single-sex
schools had higher performance levels than girls at coeducational schools in similar course
work especially in science. Id. Ms. Mann noted:
What has been especially striking to me on visits to [all-]girls' schools
has been how at ease they are with one another and with their natural
looks. There is much less emphasis on the social agenda than in the
large, coeducational high schools where you see youngsters making out
between classes as you walk down the hallway. There, football players
are still the heroes .... From the lecture style of teaching to the social
and athletic agenda, it is still a boy's world.
Id.
4 See Michael Meyers, Schools Dodge the Law, USA TODAY, Oct. 15, 1996, at
14A. Mr. Meyers observes:
[Tihe supporters of single-sex schools are content with functionally
repealing long-standing civil rights laws and public policy that disfavors
invidious discrimination on the sole basis of a person's sex. If they
succeed, this will be the first generation in modem times where boys
from the same household as their sisters aren't eligible to enroll in a
public school merely because they are boys. In an otherwise coed world,
sexist schools will teach girls that they can reach for the stars, but only in
a universe without boys.
182Scott
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Opponents of YWLS argue that there is no exceedingly persuasive
justification for the school because the school might provide a benefit to
some girls while stigmatizing boys and this could lead to sex

discrimination of a magnitude identical to the racial discrimination of the
1950-60's. '8 Other critics contend that the underlying premise of the

school is "victimization garbage" and presumably are not exceedingly
persuasive. 8 6 In addition, opponents argue that YWLS is premised on
classifications based on inherent differences between girls and boys;' 87
classifications which the Supreme Court expressly prohibits. 8
The Supreme Court did not find that excluding girls from
becoming citizen soldiers because of the physical differences between
boys and girls was an exceedingly persuasive justification to allow the

prohibition to continue at both VM1' 89 and The Citadel 9° Therefore, it

185All-Girls School: Give it a Try, NEWSDAY, Aug. 25, 1996, at A33. Opponents

of the school argue that the "premise serves to stigmatize teenage boys - and in East Harlem,
minority boys in particular." Id. Some opponents also believe that if this school is
constitutionally permissible, it will be "a matter of time before whites, somewhere in the
country, set up a whites-only school on the grounds that white students perform better
academically when blacks aren't around[.]" Id.
86 Debra J. Saunders, Civil Rights: A Two-Way Street, SAN FRAN. CHRON., Aug.
2, 1996, at A23. The fact that "girls lose their self-esteem and become withdrawn because
they are exposed to boys[] [d]oesn't jibe with the [rest of the] world." Id.
187See Lawrence Goodman, Legal Battle's Just Begun Against All-Girls School,
DALY NEWS, Aug. 23, 1996, at 22. Civil rights and women's rights activists filed a complaint
with the U.S. Department of Education alleging that "'[t]he school is premised upon
stereotypical views of the personality and behavior of girls and upon stereotypical views of the
personality and behavior of boys'." Id. See also Baldauf, supra note 182, at 1 (noting that
"separating boys from girls isjust as indefensible as separating blacks from whites," and quoting
Norman Siegel of the New York Civil Liberties Union: "In general as a society, we have
supported integrated education. More than four decades ago, the Supreme Court said that
separate is inherently unequal.").
188 See United States v. Virginia, 116 S. Ct.2264, 2275-76 (1996) (stating that
classifications by gender "must not rely on overbroad generalizations about the different
talents, capacities, or preferences of males and females," and may not be used "to create or
perpetuate the legal, social, and economic inferiority of women").
18 See id. at 2264 (holding that VMI's all-male admission policy violated the
Equal Protection Clause because the physical difference between boys and girls was not
found to be an exceedingly persuasive state justification for allowing single-sex public

19981

SEPARATE BUTEQUAL IS NOTEQUAL

369

follows that YWLS' objective to boost the self-esteem of young girls in
math and science courses, as well as their self-esteem in society, cannot be
found as an exceedingly persuasive justification for such a discriminatory
classification.
If the objectives of YWLS are exceedingly persuasive, the City of
New York "must show 'at least that the [challenged] classification serves
'important governmental objectives and that the discriminatory means
employed' are 'substantially related to the achievement of those
objectives"."' 91 One important function of government is providing
education for citizens.' 92 Even though Congress has authorized the
implementation of "policies and programs" which focus on gender
equity,193 policies and programs are not junior high schools. Congress did

not intend for ajunior high school to be substantially related to the smallscale policy or program authorized by statute.

B. SubstantiallyEquivalent Alternatives to YWLS
Since the City of New York has not provided an exceedingly
persuasive justification for maintaining YWLS, in order for the school to
remain open, it must establish an alternative for boys which is substantially
equivalent in order to remedy the equal protection violation.' 94 One way
to remedy the defect is to open the school to boys; This remedy is not one
education)..

190See Faulkner v. Jones, 51 F.3d 440, 442 (1995) (holding that The Citadel's all-

male admission policy violated the Equal Protection Clause because the classification made
between boys and girls was discriminatory on its face).
191United States v. Virginia, 116 S.Ct.2264, 2275 (1996)(quoting Wengler v.
Druggists Mutual Ins. Co., 446 U.S. 142, 150 (1980)).
"See Brown v. Board of Educ., 347 U.S. 483,493 (1954) (noting that "education
is perhaps the most important function of state and local governments").
See 20 U.S.C.A. ,§ 7233(b)(2)(A) (granting authority to the Secretary of
Education to assist public agencies with implementing "effective gender-equity policies and
programs at all educational levels").
".' See United States v. Virginia, 116 S.Ct. at 2276 (holding that VWIL was not
a substantially equivalent institution that would remedy the equal protection violation).
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of the plans that YWLS has in mind. 9 ' School officials have stated that
YWLS will not admit boys.'96 The school tries to justify this position by
noting that no boys have applied to the school or even requested
applications. 197

In what is thought to be compliance with the Supreme Court's
VMI decision, YWLS offers a small program at the Isaac Newton School
as a substantially equivalent alternative to boys who are interested in
attending YWLS.' 98 On its face this "alternative" does not appear to be
substantially equivalent to YWLS because it is a small program within a
coeducational school versus an entire single-sex junior high school
curriculum.'99 Considering the fact that the Supreme Court rejected the
Commonwealth of Virginia's proposal for a VMI-like alternative program
at VWIL,2° and the Commonwealth of Virginia failed the requirement that

the alternative has to eliminate the discriminatory effect and bar similar
discrimination in the future,2"' it seems unlikely that the Isaac Newton
School can achieve these stringent requirements.
Another possible remedy for YWLS is to establish a school for
boys that is substantially equivalent to YWLS, not a program. This idea
195 See Willen,

No Schoolin, supra note 9, at A4 (noting that district officials have
stated that no males would be accepted for the school's first year and that judgment on that
issue will be reserved until after the first year).
196Id. See also, Steinberg, Crew Says No, supra note 46, at B3 (noting that "Dr.
Crew said that he saw no compelling educational reason to create a boys' school and would
not establish one as a 'quid pro quo' to keep the girls' school alive").
1 Steinberg, CentralBoard,supra note 15, at B3.
1 Telephone Interview with Harvey Newman, District Official of New York City
School District Four (Oct. 10, 1996). Mr. Newman states that the Isaac Newton School,
located in District Four, is a coeducational school which offers similar programming to
YWLS. Id.
99
Id. See also IsaacNewton for Science, Mathematics & Technology (visited Oct.
31, 1997) <http://www.csd4.kl2.ny.us/WWWPages/schools/newton.html> (describing the
Isaac Newton School as one which "provides junior high school students with advanced
mathematics, science and computer technology instruction").
20 See United States v. Virginia, 116 S. Ct.2264, 2283 (1996) (rejecting the
remedial proposal of VWIL because it did not provide women with the opportunity to
experience the adversative method of teaching for which VMI is so famous).
2
' Id. at 2282.
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has been discussed in District 4, but it does not appear to be a strong
possibility." 2 If District 4 does establish an all-boys school as an
alternative, the all-boys school must be substantially similar to YWLS.2 °3
Some items to look for in making this determination are to see if a new
school has clean, colorful hallways; music, such as Mozart, playing in the
classrooms and hallways; school uniforms; and comfortable classrooms
complete with rocking chairs and Oriental rugs." 4 In addition, an
alternative school would need to employ teaching methods that are
visually intensive through props that help students learn in an alternative
manner. 5 Another area to consider is the extent to which the new school
helps boys find role models.20 6
YWLS could also take a lesson from Mary McLeod Bethine
Academy for Girls and Horace Mann Academy for Boys in Brookside,
California.2 7 At these two single-sex middle schools, "the boys and girls
are not entirely segregated. They will be separate during most courses, but

202 Somini Sengupta, Same-Sex Education Harlem Discusses All-Boys School

Same NY. Districtthat OpenedAll-GirlsSchool Looks at OtherSide of Coin, MILAWAUKEE
J. SENTINEL, Jan. 12, 1997, at 3 (noting that the topic of an all-boys school in District 4 has
been discussed, but "no formal proposal has been drafted yet'. Evelyn Castro, Superintendent
of District 4, stated that the decision "was very clear on the girls' school, but I'm not very clear
on this [boys' school]." Id.
203See United States v. Virginia, 116 S. Ct. at 2276 (holding that a school which
violates the Equal Protection Clause due to discriminatory admissions policies must create
a substantially equivalent institution to remedy the equal protection violation).
204 See Jacques Steinberg, Just Girls,And That's Fine with Them, N.Y. TIMES,
Feb. 1, 1997, at B21 (discussing the intimate and cozy nature of YWLS after five months of
school).
205 See id. (discussing the visually intensive methods that some of the YWLS
teachers use to ensure that students do not have to rely solely on paper and pencil to calculate
mathematics problems).
206See id. (discussing how teachers help the girls at YWLS find role models that
they were unable to attain when they attended coeducational schools).
207 Mary McLeod Bethune Academy for Girls and Horace Mann Academy for
Boys are two single-sex schools housed within the Brookside Middle School in Brookside,
California. Richard Lee Colvin, Single-Sex ClassesA Firstfor State's Schools; Education:
Seven Public Campuses Will Experiment With the Concept, Using an Approach Designed
to MeetLegal Tests, L.A. TIMEs, Aug. 29, 1997, at Al.
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will mingle during lunch, recess and in special enrichment classes."2"' The
two schools which are housed in the same building were very carefully
designed to avoid the equal protecion problems faced by YWLS.2"9
Complaints against these schools have not been filed yet, but they are
under close scrutiny by the American Civil Liberties Union.210
Since District 4 has not officially proposed the establishment of an
" ' to remedy the equal protection violations,
alternative school for boys21
YWLS stands in violation of the Equal Protection Clause of the Fourteenth
Amendment because it has not provided an exceedingly persuasive
justification for creating a sex-based classification at YWLS.21 2

V. CONCLUSION

The system of laws in the United States has developed in a way
that guarantees equal protection of the laws to every citizen.21 3 This equal
protection guarantee prohibits any level of government from passing laws
or creating programs which make classifications based on a person's
gender.1 The Supreme Court has made clear that when public education
is concerned, schools are not permitted to employ admissions policies
which prohibit students of one gender from attending the school.2"5
YWLS is one of those schools which employs a discriminatory admissions
policy by prohibiting boys from attending.
20

8 Id.

209

21 0

Id.
1d.

See Sengupta, supra note 202, at 3 (noting that District 4 has not drafted a
proposal for an all-boys school in the district).
212See United States v. Virginia, 116 S. Ct. at 2276 (holding that a school must
2

provide an exceedingly persuasive justification for implementing discriminatory admissions
policies).
213U.S. CONST. amend. XIV, § 1.
214See United States v. Virginia, 116 S.Ct. at 2275 (holding that states may not
discriminate based on gender without an exceedingly persuasive justification for the
classification that discriminates).
2. Id. at 2264.
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Litigation surrounding two all-male public military academies, The
Citadel and VMI, resolved that schools of this nature cannot maintain their
single-sex status without an exceedingly persuasive justification for doing
so.2" 6 In addition, if there is no exceedingly persuasive justification, to
remedy the equal protection violation, an alternate school must be
established for the other gender which is substantially equivalent to the
original school.217 Without either of these requirements, the single-sex

school is required to admit both sexes.
YWLS does not differ from VMI or The Citadel. YWLS has
failed to prove that there is an exceedingly persuasive justification for the
school to remain open. Offering girls special attention to help them
achieve higher results in mathematics and science classes is not
exceedingly persuasive. This objective is one that can easily be achieved
through extracurricular programs at New York City's coeducational public
schools. In addition, if the creators of YWLS feel that girls are
disadvantaged in the classroom because teachers focus their attention on
boys, then the Board of Education should implement a program to change
the way the teachers teach; not segregate the girls from the boys.
Segregating boys and girls is exactly this: discrimination based on sex.
JasonM Bernheimer

216Faulkner v. Jones, 51 F.3d at 444; United States v. Virginia, 116 S. Ct. at 2276.
217See

supra notes 113-54 and accompanying text.

